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I. SUMMARY 

The United States Bureau of Land Management released its Draft Resource Management 
Plan and Environmental Impact Statement (“Draft RMP/EIS”) on April 24, 2015.  The Double R 
Ranch Trust submitted comments on the Draft RMP/EIS during the public comment period, 
which closed on August 21, 2015.  These comments are supplemental.  Double R Ranch and the 
other commenters are concerned specifically with the potential designation of the Rogue River 
under the Wild and Scenic Rivers Act (“WSRA”).  The Draft RMP/EIS adopted the 
recommendation from the Wild & Scenic Rivers Suitability Report for Southwest Oregon 
(“Suitability Report”) that the Rogue River was suitable for designation from Lost Creek Dam at 
river mile (“RM”) 157.5 downstream to the confluence of the Rogue with the Applegate River at 
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RM 95.  The commenters disagree with the suitability determination and oppose designation of 
this segment, referred to here as the “proposed segment.” 

From its headwaters in the Cascade Mountains, the Rogue River runs 215 miles to the 
Pacific Ocean.  Its lower segment, from the confluence of the Applegate River at RM 95 
downstream to Lobster Creek Bridge at RM 11, was one of the original rivers designated in the 
WSRA in 1968. 16 U.S.C. §§ 1271–1287.  Its upper segment, from the headwaters downstream 
to the national forest boundary near Prospect, is located within Crater Lake National Park and the 
Rogue River National Forest.  That segment was designated in 1988.  Both upper and lower 
segments are also protected under the Oregon Scenic Waterways Act, ORS 390.805 to 390.925. 

II. INTEREST OF THE COMMENTERS 

A. Associated Oregon Loggers, Inc. 

Associated Oregon Loggers, Inc., has represented the interests of contract logging 
companies and businesses associated with the industry since 1969.  With more than 1,000 
members, it represents family-owned businesses, mostly located in rural communities, that 
require access to the state’s forest lands to conduct their business.  Active management that 
protects the environment, maintains healthy forests, and creates family-wage jobs is important to 
the association’s membership.  The association is concerned that WSR designation will further 
erode and restrict access to the state’s forest lands. 

B. Carpenters Industrial Council 

The Carpenters Industrial Council is a labor union, chartered in 1942 by the United 
Brotherhood of Carpenters and Joiners of America. Most of the Council’s 4000 members make 
their living from timber, either directly within the forest products industry or in related industries 
such as millwork and cabinet making. The Council opposes designation of the proposed segment 
because regulatory restrictions that reduce available timber are harmful to its membership. 

C. Idelle Collins 

Idelle Collins has lived in Shady Cove, Oregon, at approximately RM 144, for nearly 40 
years.  Part of her property, including the only road access to her home, lies within the Rogue 
River’s historic channel, to which the State of Oregon has asserted title. Ms. Collins disputes the 
state’s claim and has been litigating the issue in Hardy v. State Land Board, in which both the 
Jackson County Circuit Court and the Oregon Court of Appeals ruled that the state’s 
“Declaration of Ownership” was insufficient as a matter of law.  Ms. Collins believes the 
proposed segment is inappropriate for inclusion in the WSR program.  The cloud on her title 
from the state’s claim of ownership has hampered her efforts to develop her property, and she 
would not welcome the added burden of federal regulation and oversight. 

D. Copeland Paving, Inc. 

Copeland Paving, Inc., and the company’s president, Robert S. Copeland, own property 
upstream of the confluence of the Rogue and Applegate Rivers.  All together, there is a total of 
just over 200 acres, 90 of which are a reservoir.  The reservoir is protected by a levee which has 
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been repaired and improved in recent years.  The reservoir is in the process of being permitted by 
the Oregon Water Resources Department, which is a costly and involved investment.  The 
property is no longer used for aggregate extraction; however, Mr. Copeland has resided on the 
property since the 1970s, where he raises cattle and grows hay.  Currently there is an 8-acre 
riparian improvement project overseen by the Freshwater Trust on the property’s banks.  
Mr. Copeland is an avid fisherman who has lived and boated the river for most of his life.  He 
was awarded the Rogue River Conservation & Restoration Award by the Middle Rogue 
Steelheaders in 2015.  Mr. Copeland and Copeland Paving, Inc., oppose the designation because 
restrictions on future stabilization and management could put his property and investment at risk, 
additional federal regulation and oversight is a burden he does not welcome, and the proposed 
segment is neither eligible nor suitable for inclusion in the WSR program. 

E. Double R Ranch 

The Double R Ranch is located in Eagle Point, Oregon.  The ranch property, which 
extends from approximately RM 140.5 to 145.5, comprises more than 1,000 acres along the 
river, in an area where the channel has a history of erosion and migration.  The current ranch 
owners and their predecessors have invested thousands of dollars in stabilizing, re-contouring, 
and engineering the river banks to prevent the loss of valuable agricultural uplands.  The owners 
want to preserve their ability to take further measures that may be necessary to protect the ranch 
from future channel migration and bank erosion. 

F. Kathryn Hardy 

Kathryn Hardy lives in Shady Cove, Oregon, near RM 145.  Her home is located in the 
historic channel of the Rogue River, which has been dry land for more than 100 years and has 
passed into private ownership through a federal patent to Ms. Hardy’s predecessors in interest.  
Since 2008, the State of Oregon has claimed ownership of Ms. Hardy’s property.  Ms. Hardy 
disputes the state’s claim and has been litigating the issue in Hardy v. State Land Board, in 
which both the Jackson County Circuit Court and the Oregon Court of Appeals ruled that the 
state’s “Declaration of Ownership” was insufficient as a matter of law.  Ms. Hardy believes the 
proposed segment is inappropriate for inclusion in the WSR program, and she does not want to 
defend her property rights against the federal as well as the state government. 

G. Horseshoe Falls Ranch 

Horseshoe Falls Ranch is located in the unincorporated community of White City, 
Oregon, near RM 136.  The ranch is a private residence, also used for business entertainment 
purposes.  The ranch owner is concerned about the effects of a WSR designation on the use and 
development of private property. 

H. Jackson County 

Jackson County is the local government through which the proposed segment flows.  As 
such, Jackson County has extensive knowledge of this segment of the river and the types of 
activities which occur on this segment of the river, on both private and public lands.  With regard 
to public lands, Jackson County is the owner or manager of nine parcels of property along this 
segment of the Rogue River.  Each of these parcels have varying levels of development.  
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Parcel 1, the Rogue Elk County Park, consists of 33 acres of land with 0.75 miles of river 
frontage.  Developed on the Rogue Elk County Park are 38 campsites, with restrooms, showers, 
picnic areas, playgrounds, and a concrete boat ramp located in the river.  Parcel 2, the Upper 
Rogue Regional Park, consists of a 7.86-acre day use park with approximately 0.17 miles of river 
frontage.  Developed on the Upper Rogue Regional Park are restrooms, picnic areas, a 
playground, and a boat ramp located in the river.  The boat ramp at the Upper Rogue Regional 
Park is one of the major launch and take-out locations for river users.  Parcel 3, the Takelma 
Park, consists of 25 acres and 0.38 miles of river frontage.  Developed on the Takelma Park are 
restrooms, a parking lot, and a boat ramp located in the river.  Parcel 4, the Dodge Bridge Park, 
consists of 25 acres and approximately 0.33 miles of river frontage.  Developed on the Dodge 
Bridge Park are restrooms, a paved parking lot, and a boat ramp located in the river.  Parcel 5, 
the Given Ranch Park, consists of approximately 307 acres and over 2 miles of river frontage.  
Given Ranch Park is currently undeveloped, as it was recently acquired by Jackson County, but 
has the potential to be a significant park resource for the citizens of Jackson County and the users 
of the Rogue River, including potential river access such as a boat ramp.  Parcel 6, the Gold Ray 
Park, consists of approximately 274 acres and 1.5 miles of river frontage.  Similar to the Given 
Ranch Park, the Gold Ray Park is currently undeveloped open space, but has the potential to be a 
significant park resource for the citizens of Jackson County and the users of the Rogue River, 
including potential river access.  Parcel 7, the Fishers Ferry Park, consists of 6 acres and 0.75 
miles of river access.  Developed on Fishers Ferry Park is a concrete boat ramp located in the 
river.  Fishers Ferry Park is a very popular day use park and access point for launches and take-
outs from the Rogue River.  Parcel 8, the Hardey Riffle Park, consists of 67.27 acres and 0.5 
miles of river frontage.  Similar to Given Ranch Park and Gold Ray Park, Hardey Riffle Park is 
currently undeveloped open space, but has the potential to be a significant park resource for the 
citizens of Jackson County and the users of the Rogue River, including potential river access.  
Parcel 9 is currently a site used by the Oregon Department of Transportation (“ODOT”) as a 
stockpile and aggregate rock resource.  Parcel 9 consists of 18.45 acres and 500 feet of river 
frontage.  The County is currently in negotiations with ODOT to acquire the property.  

The County has taken significant steps to develop and protect most of the above parcels 
of property owned or managed by the County for park purposes.  For example, Parcels 1, 2, 3, 4, 
and 7 currently have boat ramps located within the Rogue River.  As such, Jackson County 
believes that the identification of this segment of the Rogue River for potential designation 
pursuant to the Wild and Scenic Rivers Act is unwarranted as this segment likely would not meet 
the standards and criteria for such a designation.  Further, such a designation, if made, would 
potentially impact the plans of Jackson County to develop and maintain the existing facilities for 
the use of the citizens of the County and the users of the river in any way which would conflict 
with a Wild and Scenic Rivers Act designation.  And, while not directly applicable to whether or 
not such a designation would not meet the standards and criteria of the Wild and Scenic Rivers 
Act, any designation, if implemented, would naturally impact Jackson County’s future 
development of any of the Parcels, including those with or without current improvements. 

Further, based on its knowledge, the County believes that there are likely other land 
owners with property adjoining the river with existing improvements.  Likely, many of those 
improvements would also result in a conclusion that a potential designation of this segment of 
the Rogue River would not meet the standards and criteria of the Wild and Scenic Rivers Act.  
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As such, and on behalf of these citizens, the County further objects to the identification of this 
segment of the Rogue River for potential wild and scenic designation. 

I. Roger and Sue King 

Roger and Sue King live in Eagle Point, Oregon, near RM 142.  They purchased their 
property 21 years ago, along with an appurtenant water right that allows them to divert water 
from the Rogue River for irrigation.  They are concerned about the impact of a WSR designation 
upon their water right.  In addition, the Kings already abide by a 75-foot setback from the line of 
ordinary high water, a restriction imposed by local government.  They do not want their property 
to be subject to federal management and they do not believe federal management is necessary or 
appropriate within the proposed segment.  

J. Oregon Cattlemen’s Association 

The Oregon Cattlemen’s Association is a trade association that has represented the 
interests of Oregon cattle producers since 1913.  OCA works to promote environmentally and 
socially sound industry practices, improve and strengthen the economics of the industry, and 
protect its industry communities and private property rights.  OCA opposes designation of the 
proposed segment because of its potential to impose an additional regulatory burden on ranchers 
and farmers in the Rogue River valley. 

K. Oregon Concrete and Aggregate Producers Association 

The Oregon Concrete and Aggregate Producers Association is a trade association that 
advocates for the interests of aggregate and ready-mixed concrete producers, associate suppliers, 
and industry-related service providers.  The proposed segment is currently used and has been 
used historically for aggregate production.  To prevent severe environmental degradation, many 
historical mining sites must be managed through streambank modification and stabilization.  For 
these reasons, OCAPA views the proposed segment as inappropriate for designation under the 
WSRA. 

L. Oregon Farm Bureau 

The OFB is a voluntary, grassroots, nonprofit organization representing Oregon’s farmers 
and ranchers in the public and policymaking arenas.  As Oregon’s largest general farm 
organization, its primary goal is to promote educational improvement, economic opportunity, 
and social advancement for its members and the farming, ranching, and natural resources 
industry as a whole.  Today, OFB represents over 7,000 member families professionally engaged 
in the industry and has a total membership of over 60,000 Oregon families.  OFB is concerned 
about a WSR designation because of its potential impacts on water appropriations, agricultural 
operations, and federal grazing rights. 

M. Oregon Forest & Industries Council 

The Oregon Forest & Industries Council is a trade association representing more than 
fifty Oregon forestland owners and forest products manufacturers.  OFIC’s members protect and 
manage approximately five million acres of timberland in Oregon, including lands within the 
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Rogue River valley.  OFIC is concerned about a WSR designation because of its potential 
regulatory impacts on timber management. 

N. Oregon Small Woodlands Association 

Oregon Small Woodlands Association is a membership trade association that represents 
the interests of family forest owners in Oregon.  Founded in 1960, OSWA is the recognized 
leader of family forest issues in Oregon.  OSWA has 3000 members, 14 active county chapters, 
and a professional staff in Salem, Oregon.  The Association opposes additional regulations on 
federal forests because it understands the role federal forests have on rural communities.  Any 
additional designation that could restrict timber harvest is harmful to the rural communities that 
depend on timber harvest to provide jobs and the rural community infrastructure.  These are the 
communities where many family forest landowners live.  The timber industry employs their 
families and friends.  Locking up more federal forestland is bad public policy. 

O. Oregon Water Resources Congress 

Oregon Water Resources Congress is a nonprofit association representing irrigation 
districts and other agricultural suppliers around the state, including six district members in the 
Rogue Basin region.  OWRC is concerned about a WSR designation because of its potential 
impacts on water appropriations and irrigation districts. 

III. COMMENTS ON THE ROGUE RIVER SUITABILITY DETERMINATION 

Under the express terms of the WSRA, the proposed segment is neither eligible nor 
suitable for inclusion in the WSR program.  As explained in the sections that follow, imposing a 
WSR designation on this segment of the Rogue River would actually undermine the statutory 
purpose of preserving water quality and protecting environmental values such as healthy fish 
habitat. 

A. The Proposed Segment Is Ineligible for Designation  

The WSRA was enacted to create a balance between preservation and development, to 
counter the “national policy” of dam development with a policy that would preserve “certain 
selected rivers” in their free-flowing state. WSRA Section 1, 16 U.S.C. § 1271. To be eligible for 
inclusion in the program, a river must be a “free-flowing stream.” Section 2, 16 U.S.C. § 
1273(b).  “Free-flowing” is defined in the Act, see Section 16, 16 U.S.C. § 1286(b), as follows: 

“Free-flowing,” as applied to any river or section of a river, means 
existing or flowing in natural condition without impoundment, 
diversion, straightening, rip-rapping, or other modification of the 
waterway.  

The definition goes on to clarify that “low dams, diversion works, and other minor 
structures” do not automatically disqualify a river from eligibility.  However, while the statutory 
terms “impoundment” and “diversion” are qualified to allow these types of “minor structures,” 
there is no de minimus exception for “straightening, rip-rapping, or other modification” of a 
river.  To the contrary, the Act is unambiguous: Any amount of streambank canalization, 
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armoring, or “other modification” makes a waterway ineligible under the WSRA.  All of these 
activities have been used in the proposed segment to modify and stabilize the river channel. 

Lost Creek Dam regulates the river’s flow in the proposed segment and functions as a 
flood control impoundment.  Despite this, the proposed segment is subject to flooding, erosion, 
and avulsive channel movement.  To protect against loss of upland property, and to prevent 
environmental degradation, affected owners, organizations, and agencies have modified the river 
channel and banks extensively—through rip-rapping; backfilling, grading, and re-contouring; 
and installation of flow training structures known as “stream barbs” and “bendway weirs.”  
Several examples follow. 

1. Bank Stabilization to Prevent Capture of Abandoned Gravel Ponds 

Several miles of the Rogue River shoreline is zoned “Aggregate Resource” and is or has 
been utilized for sand and gravel extraction. The river channel and riparian areas are significantly 
modified in these areas. 

One such area is located at RM 95, upstream of the confluence of the Rogue and 
Applegate Rivers, at the downstream boundary of the proposed segment.  On the south bank of 
the river, a United States Army Corps of Engineers levee separates the main channel from ponds 
left behind from gravel mining operations.  In 2004, to prevent an avulsive “capture” of these 
ponds, Copeland Sand and Gravel obtained a permit from the Oregon Department of State Lands 
(“DSL”) to raise portions of the levee, create a designed spillway, and place 6,625 cubic yards of 
rip-rap to shore up degraded portions of the levee.  See DSL Permit No. 31290-RF (issued March 
16, 2004). 

Another aggregate mining area is located in a three-mile reach from RM 126.5 to 129.5, 
where mining operations created a series of excavated gravel pits and ponds along the shoreline.  
The Oregon Department of Transportation (“ODOT”) excavated one such pond on the south 
bank of the river, leaving a 150-foot buffer, or “leave strip,” between the excavation and the 
Rogue River channel.  In the “New Year’s Day Storm” of 1997, the river breached the leave strip 
and entered the pond, resulting in a permanent channel capture of the ODOT gravel pit.1  Ten 
other ponds in the three-mile reach were also at risk of being captured. 

                                                           
1 See Oregon Department of Geology and Mineral Industries, Open-File Report O-04-14, OWEB Grant 203-029, 
Rogue River Stakeholder Project Phase 2: Completion Report and Year One Monitoring Report (2004) (“DOGAMI 
Report”). 
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The image below, from the DOGAMI Report, shows the 1997 avulsion that captured the 
ODOT pit, and the likely pathways of other channel avulsions and pit captures: 

 

The Rogue River Stakeholders Group, a consortium of landowners, government agencies, 
mining industry representatives, and environmental groups, formed to address the problem 
created by capture of the ODOT gravel pit.  The Group worked with a geomorphologist to design 
an extensive, three-phase project to prevent further channel captures in the three-mile reach.  The 
project affected 12,500 feet of river bank.  It involved placement of 10,000 cubic yards of gravel 
backfill in the captured pond; a toe slope protection structure and channel outfall requiring 
13,650 cubic yards of angular quarry rock, gravel, sand, and soil; removal of an artificial island; 
and installation of eight stream barbs and six bendway weirs.  See DSL Permit No. 24977-RF 
(issued July 9, 2003).  The stream barbs were constructed of angular rock, each structure 
extending 20 feet into the river channel.  The bendway weirs, also constructed of rock, extend 40 
to 50 feet into the captured ODOT pond.2 

 

 

                                                           
2 See Rogue River Stakeholders Group, Phase 3 Project Completion Report, OWEB Project No. 204-098 (February 
2007) (“Phase 3 Report”). 



Comments on Rogue River Suitability Determination 
April 6, 2016 
Page 10 
 

The aerial image below, from the DOGAMI Report, shows the revegetation plan and the 
design of four stream barbs installed on the bank opposite the threatened Gebhard gravel pit.  
The captured ODOT pond is visible to the lower left: 

 

The photograph below, from the Phase 3 Report, shows one of six bendway weirs constructed 
along the bank in the captured ODOT pond: 
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The photograph below, from the DOGAMI Report, shows three of the stream barbs at the 
Gebhard site, after construction: 

 

The photograph below, from the DOGAMI Report, shows work in progress, reshaping and 
armoring the bank near the Mace gravel pit, with a stream barb visible at middle right: 
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The photograph below, from the DOGAMI Report, shows the completed recontoured banks and 
stream barbs at the Mace gravel pit site: 

 

Pit captures cause extreme damage to salmon habitat and to a river’s overall ecology.  
Before the project was completed, an estimated 95,000 tons of sediment entered the river every 
year as a consequence of the captured ODOT pit.  See DSL Permit No. 24977.  Additional pit 
captures would be catastrophic.  According to DOGAMI, “Allowing the river to capture any of 
these other ponds would have resulted in tremendous downstream sediment loads, environmental 
degradation, and ultimately, the dewatering of several miles of mainstem and side-channel 
habitat.”  DOGAMI Report at 2. 

The floodplain management project at RM 126.5 to 129.5 illustrates two important 
points.  First, the three-mile reach has been extensively modified.  Under WSRA Sections 2 and 
16, it is not a “free-flowing stream” and is not eligible for designation.  Second, designation of 
the proposed segment would effectively halt further bank and channel protection activities.  That 
could result in further pit captures, severely degrading downstream fish habitat. 

2. Bank Stabilization to Prevent Loss of Upland Property 

In addition to the aggregate resource areas described in the previous section, the river 
valley along the proposed segment is occupied by small to mid-sized municipalities, agricultural 
lands, and residential property.  The river channel is migratory throughout the proposed segment.  
Thus as the valley grows more densely populated, and as real estate prices rise, stabilization of 
the river channel becomes more critical, for both public safety as well as economic reasons.  The 
streambanks in the proposed segment have been rip-rapped, reshaped, revegetated, and 
engineered.  The segment is not “free-flowing” and is ineligible for WSRA designation.  The 
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banks will very likely require more stabilization in the future, which would make a WSRA 
designation a problem for landowners.  Following are several examples of streambank 
stabilization projects, spanning the proposed segment upstream of the aggregate resource areas. 

At RM 132, the property owner revegetated 10,000 square feet of eroded streambank and 
installed ten stream barbs, each 25 feet long, at intervals of 25 feet.  The barbs were needed to 
redirect the current’s velocity away from a 1325-foot length of the bank that had been eroded by 
flooding.  At risk, without the project, were the landowner’s property and possible incursion of 
the river channel into a 35-acre lake.  See DSL Permit No. 13431 (issued July 14, 1998). 

From RM 137 to 138, the channel has a history of avulsive movement.  In 2006, the 
property owner installed 500 feet of rip-rap as protection from severe undercutting during the 
winter of 2005–2006.  In 2009, the owner reconstructed 345 feet of the rip-rapping to incorporate 
root wads, create a “planting bench” above the ordinary high water line, and vegetate the riparian 
area with trees and shrubs.  See DSL Permit No. 42319-GA (issued May 20, 2009). 

Below is a diagram from the DSL permit application, showing the placement of rock, fill, 
and vegetation: 

 

Upstream at RM 140 to 142, another residential and agricultural area has been subject to 
channel migration and property loss through erosion.  In the 1950s, the property owner 
constructed a levee to prevent avulsive channel movement.  In the 1970s, the owner armored the 
main channel with a 300-foot rip-rap revetment.  In 2008, downstream of the revetment, the 
owner reshaped the river’s east bank to accommodate revegetation, and installed six bendway 
weirs and 45 additional feet of rip-rapping.  See DSL Permit No. 36930-RF (issued July 21, 
2008). 



Comments on Rogue River Suitability Determination 
April 6, 2016 
Page 14 
 

The photograph below shows work in progress, reshaping of the streambank to create a 
bench for revegetation: 

 

The photograph below shows the completed, re-contoured and revegetated bank, with bendway 
weirs partially visible along the shoreline: 
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The photograph below shows a portion of the 345 feet of rip-rapping at this location: 

 

The photograph below shows the partially submerged bendway weirs in 2016.  The weirs are 
functioning as designed to protect the outside of the river bend from ongoing erosion: 
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At RM 152, Jackson County operates a public boat ramp at Rogue Elk Park.  The river 
current scours the sediments from the toe of the ramp, creating a drop-off that makes the ramp 
unsafe and causes damage to boat trailers.  Jackson County reinforces the scour area annually by 
placing five cubic yards of rock at the end of the ramp.  See DSL Application No. 23905-GA 
(NSP letter issued May 9, 2001). 

3. Statutory Analysis 

The proposed segment is vulnerable to flooding, erosion, and avulsive channel 
movement.  To protect against this—and in the case of aggregate ponds, to prevent significant 
environmental harm—the river banks have been heavily modified.  The proposed segment is not 
“free-flowing,” as that term is defined in the WSRA.  Straightening, rip-rapping, and other 
modifications are common occurrences throughout the proposed segment.  These modifications 
expressly exclude the river from WSRA designation.  The proposed segment is ineligible for 
inclusion in the WSR program. 

Thousands of feet of the river bank have been armored with rip-rapping.  Under WRSA 
Section 16, a rip-rapped streambank takes the river outside the definition of “free-flowing.”  16 
U.S.C. § 1286(b).  Although any amount of rip-rapping would disqualify a waterway from 
listing, within the proposed segment rip-rapping is extensive.  This alone makes the segment 
ineligible for designation, by the express terms of the WSRA. 

Many river bends in the proposed segment have been fitted with channel-training devices 
known as “bendway weirs” and “stream barbs.”  Bendway weirs are rock sills built into the 
outside bend of a stream, angled against the current.  They reduce erosion on the outside of a 
bend by redirecting flow velocities toward the stream’s center.3  For purposes of statutory 
interpretation, bendway weirs are both a “modification” and the equivalent of “rip-rapping.”  
Like rip-rap, they are used to prevent loss of upland.  Instead of armoring the bank, however, 
they prevent erosion by modifying the morphology of a river channel.  Bendway weirs were 
invented in 1988 by an Army Corps engineer.  Had they existed when the WSRA was enacted, 
20 years before, they would have fit clearly within the intent of Sections 2 and 16.  A river 
whose channel has been modified by bendway weirs or stream barbs is not “free-flowing.” 

B. The Proposed Segment Is Unsuitable for Designation 

For the reasons explained in Section III.A, above, the proposed segment is not eligible for 
designation under the WSRA.  Even if the segment were eligible for designation, however, it is 
not suitable for designation.  The BLM Manual4 sets forth the analysis required to determine 
suitability.  See BLM Manual § 3.4.   The Manual identifies four questions (discussed below) for 
the agency to answer in evaluating “the benefits and impacts of WSR designation”; as well as 
thirteen factors to be considered in determining suitability.  See id.  The Suitability Report does 
not mention or answer the preliminary four questions required by the Manual.  The Report’s 

                                                           
3 See United States Army Corps of Engineers, “Bendway Weirs,” available at chl.erdc.usace.army.mil/chl.aspx?p= 
s&a=RD_APPLICATIONS;2. 
4 BLM Manual 6400 – Wild and Scenic Rivers – Policy and Program Direction for Identification, Evaluation, 
Planning, and Management (July 13, 2012) (“BLM Manual”). 
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assessment of the thirteen factors is flawed.  Under a correct evaluation of suitability, the 
proposed segment does not meet the criteria in the BLM Manual. 

1. The Four Evaluative Questions 

The BLM Manual indicates that agencies should address four questions as a starting point 
for an evaluation of suitability.  The Suitability Report does not ask or answer these questions.  
Had it done so, the finding of suitability may have come out differently. 

a. Question 1 

Should the river’s free-flowing condition, water quality, and outstandingly 
remarkable values be protected, or are one or more other uses important 
enough to warrant doing otherwise? 

On balance, “other uses” in the Rogue River valley should take precedence over 
protection under the WSRA.  The proposed segment flows through the City of Grants Pass, one 
of the two largest population centers in southern Oregon.  The segment also flows past several 
smaller cities, characterized by urban, commercial, small industrial, and residential development.  
Several cities—Grants Pass, Rogue River, Gold Hill, and Shady Cove—discharge treated 
wastewater in compliance with the National Pollution Discharge Elimination System (“NPDES”) 
program.  The cities’ ability to change or renew those permits; maintain or build urban 
infrastructure, such as bridges; or divert water for municipal uses would all be affected by 
WSRA designation. 

Urban areas along the proposed segment are surrounded by farms and ranches, with much 
of the land zoned for Exclusive Farm Use.  The Rogue River valley is one of Oregon’s most 
productive agricultural areas, used for livestock, agricultural produce (such as pears), vineyards, 
and specialty crops such as cut flowers, herbs, and organic fruit and vegetables.  Production 
depends on the availability of water for irrigation—including irrigation diversions from the 
Rogue River.  Water rights transfers, new diversions, and even repair or replacement of existing 
diversions could all be stymied by designation under the WSRA.   

In summary, municipal and agricultural uses are firmly established along the proposed 
segment, are incompatible with the WSR program, and should take precedence over designation. 

b. Question 2 

Will the river’s free-flowing condition, water quality, and outstandingly 
remarkable values be protected through designation? 

The WSR program is not an effective mechanism for protection of the proposed 
segment’s fish habitat or recreational use.  To the contrary, designation would impose a heavy 
overlay of federal regulation on a portion of the Rogue River that would not benefit from its 
protection.  For example, the WSRA restricts federal agencies’ ability to authorize activities that 
may be inconsistent with the values protected by the Act.  Thus the Army Corps might view 
designation as prohibiting issuance of a permit to authorize discharges into waters of the United 
States under Section 404 of the Clean Water Act.  See WSRA Section 7, 16 U.S.C. § 1278(a).  
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As discussed in Section III.A.1 and 2, above, channel modification will likely be necessary in the 
future to prevent channel capture of gravel pits located within the river’s floodplain, and to 
protect private and municipal property.  Because such activities frequently require a permit from 
the Corps, WSRA designation could block the federal authorizations necessary for future 
streambank stabilization—to the detriment of the resource, including the “outstandingly 
remarkable values” of fishing and recreation. 

c. Questions 3 and 4 

Is designation the best method for protecting the river corridor? 

Is there a demonstrated commitment to protect the river by any non-
Federal entities that may be partially responsible for implementing 
protective management? 

WSRA designation is not the best method for protection of the resource and recreational 
values of the proposed segment.  Local municipalities have rights to use the river and its water, 
and a direct interest in protecting the resource.  Other governmental entities and agencies are 
specifically committed to protective management, and they are more capable of providing that 
management.  As the Suitability Report points out, the Jackson County Parks Department and the 
Oregon Department of Fish and Wildlife are actively planning and developing “a strategy to 
manage the recreational use while maintaining the integrity of the natural resources in the area” 
(122).  Designation would duplicate local management and could easily undermine it. 

The Suitability Report concedes that the WSR program would be duplicative and 
unnecessary to protect the segment’s “outstandingly remarkable values.”  For example, the 
Report states that, given existing law and management, neither recreation, nor “scenic and 
wildlife values” would be “diminished or foreclosed if the segment was not designated” (128).  
Instead, according to the Report: 

If the river were not added to the National Wild and Scenic Rivers 
System, BLM and other government entities would continue to 
manage and protect lands under their jurisdiction for the natural 
resource and historical values along the river corridor.  The 
Outstandingly Remarkable Values would not be diminished or lost 
by such management (id.). 

Other examples include the Report’s statement that “fish and wildlife values” are already 
protected “by special management practices pursuant to other federal statutes” (129); and that 
compliance with water quality standards will be unaffected by designation (131).  In its 
discussion of Criteria 7, the Report summarizes the duplicative effect of designation: 

If the river were not added to the National Wild and Scenic Rivers 
System, Federal, State, and local land management agencies could 
continue to protect land under their jurisdiction for the riparian 
values and Outstandingly Remarkable Values along the river area 
under existing laws, authorities, and ordinances.  Public lands 
outside the riparian zone would be subject to existing laws, 
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regulations and timber management prescriptions, excluding 
protective wildlife areas.  For example, Oregon water laws and 
appropriative water right procedures administered by the Oregon 
Water Resources Department (OWRD) would continue oversight 
of water use for domestic and agricultural purposes including rural 
residential use, forestry, agricultural use and irrigation.” (129.) 

In addition, BLM’s small percentage of land ownership in the proposed segment would 
make meaningful federal management impossible; even with land acquisition, “it would be 
difficult for the BLM to acquire enough additional land to affect the manageability of the 
segment” (Suitability Report 129).  For that reason, the Report recommends that the State of 
Oregon administer the WSR program for the proposed segment—and in fact names Oregon as 
the “Federal agency . . . most suited to manage the land and resources within this boundary” 
(128; emphasis added). 

The Oregon Scenic Waterways Act is similar to the WSRA, and the Suitability Report 
speculates that “Federal designation could result in dual designation by the State as a State 
Scenic Waterway” (136).  However, for many of the same reasons as the proposed segment is 
ineligible for federal designation, the segment is not eligible nor appropriate for inclusion in 
Oregon’s program. 

The Oregon Scenic Waterways Act focuses on preservation of rivers in their “free-
flowing condition” and their “natural setting.” ORS 390.815; see also Oregon Op. Atty. Gen. No. 
6915 (May 18, 1972) (Act’s “purpose is to conserve designated rivers and ‘related adjacent 
lands’ in their natural state.”).  The proposed segment would not further the purposes of 
Oregon’s law.   

The Oregon Scenic Waterways Act imposes heavy restrictions on private property 
development.5  It is probably for this reason that state designation has not been attempted on 
waterways surrounded by private land.  For example, the original 1970 Act excluded the portion 
of the Deschutes River within the City of Maupin, because the area was “intensely developed” 
and thus inappropriate for inclusion in the program.  See Oregon Op. Atty. Gen. No. 7428 (April 
1, 1977).  When the program was expanded in 1988 through omnibus designation of 
approximately 40 new river segments, rivers surrounded by more than 50 percent private 
ownership were purposefully excluded.  Along the proposed segment, approximately 86 percent 

                                                           
5 For example, the Act prohibits impoundments, water diversion facilities, and fill or removal or “other alteration of 
the bed and banks”; it restricts new surface water and groundwater appropriations.  ORS 390.835.  These restrictions 
may affect activities outside the designated segment.  Diack v. City of Portland, 306 Or. 287 (1988).  In addition, 
owners of adjacent lands may not harvest timber, conduct mining activities, construct roads, or build structures on 
their property without complying with the Act’s notice and application requirements.  ORS 390.845.  If the State 
Parks and Recreation Department determines that the proposed development “would impair substantially the natural 
beauty of the scenic waterway,” the development is subject to a one-year waiting period.  ORS 390.845(4).  Scott v. 
State Highway Commission, 23 Or. App. 99, 110 (1975) (holding that these restrictions do not effect a taking).  If 
the Department and the landowner cannot agree on modifications, the Department may take the property by 
condemnation.  ORS 390.845(6); State Department of Transportation v. Hilderbrand, 35 Or. App. 403 (1978).  
These limitations apply even to structures connected with a use—such as farming—that pre-dated designation.  State 
Department of Transportation v. Solomon, 57 Or. App. 72 (1982). 
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of the river banks and, in some cases, the river bed are privately owned.  A state law designation 
of the proposed segment is not probable. 

2. Criteria 1 and 2:  River Characteristics, Land Ownership, Land Use 

The BLM Manual requires the agency to consider and document the proposed segment’s 
“characteristics that do, or do not, make the area a worthy addition to the National System”—
including the two primary characteristics for eligibility, “free flow and outstandingly remarkable 
values.”  BLM Manual § 3.4.  As discussed in Section III.A, the proposed segment does not fall 
within the statutory definition of “free-flowing,” but the Suitability Report focuses solely on 
“outstandingly remarkable values” and “other river values.”  Suitability Report 121-123.  The 
Report fails to mention the “free flow” characteristic at all, except to say that “dam removal has 
made the river free-flowing.”  Id. at 123.  As explained in Section III.A.3, impoundments are not 
the only structures in the statutory definition of “free-flowing” that disqualify a river from 
designation.  The proposed segment is not “free-flowing,” and thus under Criteria 1 it is 
unsuitable as a “worthy addition” to the WSR program. 

Most of the property within the proposed segment—85.9 percent—is privately owned.  
Suitability Report 124.  The Suitability Report identifies the status of ownership and land use, but 
does not evaluate that status in terms of suitability.  The extent of private land ownership makes 
the proposed segment unsuitable for several reasons.  First, the status of state and private 
ownership is currently in dispute; many of the commenters have been litigating the issue of state 
ownership for the previous seven years.  Currently, because the state’s Declaration of Ownership 
is legally insufficient, the land in question remains in private ownership.  However, the state may 
pursue its claim to the 1859 river channel.  Until that issue is resolved, the true extent of public 
and private land cannot be determined.6   

To further complicate the issue of ownership, the state’s claim includes dry land within 
the historic channel of the Rogue River, and that land is currently held and has been developed 
by several of the commenters.  In many cases, development of those lands has already occurred, 
years or decades before the state’s assertion of ownership.  For example, Kathryn Hardy’s home 
is located in the historic channel of the river near RM 145.  The state takes the position that it 
holds title to Ms. Hardy’s property, inconsistent with record ownership as it appears in the 
Jackson County real estate records.  With the title issue unresolved, it hardly seems fair or 
appropriate to mount a new attack on the commenters’ private property rights through land use 
controls and development restrictions under the WSRA. 

Second, as discussed above, only two miles of the river segment are adjacent to federal 
land.  Suitability Report 121.  Without acquiring additional land through eminent domain, neither 
BLM nor the Forest Service has a sufficient presence along the segment to allow meaningful 
management. 

                                                           
6 In Hardy v. State Land Board, two of the commenters challenged the State of Oregon’s assertion of ownership 
based on title navigability and the equal footing doctrine of the United States Constitution.  The state claimed 
ownership of the 1859 Rogue River channel, to the line of ordinary high water, from RM 157.5 downstream to RM 
68.5.  Only the segment from RM 100 to RM 157.5 remains in dispute—in other words, all but 5 miles of the 
proposed segment. 
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Third, as further explained in the discussion of Criteria 10, below, designation of a 
“private land river” such as the proposed segment is probably impossible, because it is not likely 
that sufficient local support and involvement could be created.   

3. Criteria 10:  Support and Opposition  

During the first 20 years of the WSR program, only two “private land” rivers were 
designated under Section 5(a) of the WSRA.7  On the lower segment of the Rogue River, the 
WSRA designation ends 11 miles from Gold Beach, where federal ownership also ends and 
predominately private ownership begins.  Designation of the proposed segment does not have 
broad local support, as evidenced by these comments and by the separate comments of the 
Jackson County Board of Commissioners,8 who criticized BLM’s failure, in preparing the Draft 
RMP/EIS, to “coordinate or cooperate with the County” and to “account for the RMP’s impacts 
on the County, its plans and policies, its citizens, its economy, and its environment.” 

4. Criteria 12:  Contribution to Basin Integrity 

Factor 12, the “contribution to river system or basin integrity,” supports a whole-river 
approach, creating a bias in favor of closing the gaps in a partially designated river. BLM Manual 
3-7.  The policy behind this twelfth factor is inconsistent with the segment-based approach in the 
WSRA.  See, e.g., WSRA Section 3, 16 U.S.C. § 1274. 

In the Suitability Report, discussion of this factor masks the dramatic differences between 
the proposed segment and other areas of the Rogue River.  The proposed segment differs in land 
ownership, land use, and terrain—in ways that make it unsuitable for inclusion in the program.  
For example, the already-designated upper segment of the Rogue River is located entirely within 
two national forests.  The already-designated lower segment flows through predominately Forest 
Service and BLM land, according to the Rogue River Float Guide.9  In contrast, the proposed 
segment comprises almost entirely private property, with insignificant land ownership by federal 
agencies. 

The landscape of the proposed segment contrasts markedly with that of the upper and 
lower segments, not only because of human development, but as a result of the area’s geology.  
In the upper segment, the river flows from its headwaters to cut through the Cascade Mountains 
in steep-walled canyons, at a gradient of about 57 feet per mile.  See Hardy v. State Land Board, 
274 Or. App. 262, 275 (2015).  After Lost Creek Reservoir, the river flows through the town of 
Shady Cove at RM 146 and traverses the Rogue River valley at a much gentler gradient of 7.5 
feet per mile, as it meanders across a “generally flat valley floor.”  Id. (quoting the Rogue River 
Navigability Report).10  BLM’s Float Guide describes the transition as follows: “Rushing from 

                                                           
7 Interagency Wild and Scenic Rivers Coordinating Council, The Wild & Scenic River Study Process Technical 
Report  41 (December 1999). 
8 Letter from Doug Breidenthal, Chair, Jackson County Board of Commissioners, to Jerome Perez, State Director, 
Bureau of Land Management (July 15, 2015). 
9 Bureau of Land Management, United States Forest Service, Rogue River Float Guide 4 (2004), available at 
http://www.blm.gov/or/resources/recreation/rogue/files/FloatGuide04.pdf (“Float Guide”). 
10 Department of State Lands, Rogue River Navigability Report (May 19, 2008) (“DSL Report”). 

http://www.blm.gov/or/resources/recreation/rogue/files/FloatGuide04.pdf
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the Cascade Range, the river glides into the Rogue Valley floor, drifting peacefully past cities 
and towns and agricultural lands.”  Float Guide 1.  Shortly after its confluence with the 
Applegate River at RM 95, where the lower segment begins, the Rogue River enters Hellgate 
Canyon and again becomes confined to steep, narrow canyons in the Klamath Mountains. 

Because it flows through a broad, alluvial plain, the proposed segment of the Rogue 
River is subject to extreme high-water events and channel movement.  At the same time, the area 
is highly populated and heavily developed by private, municipal, and corporate owners.  In 
particular, bank and channel stabilization projects are common in this area and, as discussed 
above, will be needed in the future.  

IV. CONCLUSION 

The ownership, land use, and terrain of the proposed segment are in complete contrast to 
the already-designated reaches of the Rogue River.  Unlike the upper and lower reaches, the 
proposed segment is not “free-flowing.”  The WSRA’s purpose, language, and definitions are 
specific and detailed; and an evaluation of suitability must be equally specific and detailed.  The 
law was not enacted or intended to be used as a blanket, but rather to protect specific segments of 
rivers.  For the reasons explained above, the proposed segment is neither eligible nor suitable 
under either the WSRA or the Oregon Scenic Waterways Act. 

Oregon has more rivers in the WSR program than any other state.  Its citizens and 
government are already fiercely protective of the state’s natural resources.  Forcing a segment 
into the program, whose suitability is, at best, marginal, will not further the purposes of the 
WSRA, nor Oregon’s ethic of stewardship.  If the public views  the WSRA as overly restrictive 
and economically harmful, new designations will become more contentious and more difficult.  
The WSRA should be used to protect a limited number of truly suitable river segments.  The 
proposed segment of the Rogue River is not one of them. 
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